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ABSTRACT
Ground breaking greenhouse gas regulation, know as the Tailoring Rule, has recently been
implemented at the federal level. The Tailoring Rule will have far reaching impacts on industries
that produce significant amounts of carbon dioxide emissions. While this may prove to be a
heavy burden to established industries using fossil fuels, the Tailoring Rule contains a three year
exclusion for projects utilizing a qualifying biomass feedstock. Accordingly, the Tailoring Rule’s
biomass exclusion may provide a window of opportunity for the biomass industry to compete on a
more level playing field with fossil fuel based projects. This paper will provide background
regarding the Tailoring Rule and explore its specific implications on the biomass industry.
Introduction
Pursuant to a mandate from the United States Supreme Court, the United States
Environmental Protection Agency (EPA) has recently established a greenhouse gas regulatory
framework, known as the “Tailoring Rule,” that will have a profound impact on anthropogenic
producers of carbon dioxide. While the Tailoring Rule may prove to be an immense regulatory
burden on a broad range of industries, it should have a beneficial impact, at least in the short
term, on projects using biomass based feedstock. This is because the Tailoring Rule provides a
three year regulatory exclusion for those projects that utilize a biogenic fuel source, ranging from
burning biomass to create electricity to ethanol fermentation. This three year exclusion period
may provide the biomass industry with an opportunity to compete with the fossil fuel industry on
more favorable terms.
Background
The history of federal permitting requirements for greenhouse gas (GHG) emissions
began in 2003, when the International Center for Technology Assessment and a number of other
organizations filed a petition asking the EPA to regulate GHG emissions from motor vehicles
under Section 2-2(a)(1) of the Clean Air Act (CAA).1 Section 202(a)(1) requires the
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Administrator of the EPA to set emission standards for "any air pollutant" from motor vehicles or
motor vehicle engines "which in his judgment cause[s], or contribute[s] to, air pollution which
may reasonably be anticipated to endanger public health or welfare."2
On August 28, 2003, EPA denied the petition based upon the following two rationales:
1.)

Congress has not granted EPA authority under § 202(a)(1) of the CAA to
regulate CO2 and other GHGs for climate change purposes; and

2.)

EPA has determined that setting GHG emission standards for motor
vehicles is not appropriate at this time.3

In response to the EPA’s denial, a lawsuit was filed in the U.S. Court of Appeals for the
District of Columbia Circuit by a group of twelve states, three cities, a U.S. territory and
numerous organizations.4 In that case, Massachusetts v. EPA, the U.S. Court of Appeals
ultimately upheld EPA’s denial of the petition, finding that the EPA Administrator had properly
exercised his discretion.5
On June 26, 2006, Massachusetts v. EPA was taken up by the U.S. Supreme Court,6
which on April 2, 2007 reversed the judgment of the Court of Appeals.7 In making its decision,
the Court held that the CAA provides EPA the authority to regulate tailpipe emissions of GHGs.8
Additionally, the Court found that, under the CAA, EPA was required to determine whether or
not emissions of GHGs from new motor vehicles cause or contribute to air pollution which may
reasonably be anticipated to endanger public health or welfare. 9
In December 2009, EPA responded to the Court’s mandate by formally finding that
GHGs “are the primary driver of climate change, which can lead to hotter, longer heat waves that
threaten the health of the sick, poor or elderly; increases in ground-level ozone pollution linked to
asthma and other respiratory illnesses; as well as other threats to the health and welfare of
Americans.”10 On April 1, 2010, EPA followed this endangerment finding with a new rule
setting forth the first-ever national GHG emissions standards for light-duty vehicles.11 Notably, a
few days prior to the light-duty vehicle rule, the EPA Administrator signed a notice stating that
the GHG requirements of the vehicle rule would also trigger CAA permitting requirements for
stationary sources beginning on January 2, 2011. However, this new rule left EPA with a
substantial administrative problem, a staggering number of facilities would, for the first time, be
required to obtain permits under the CAA programs. Specifically, EPA estimated that roughly six
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million sources would be required to file for operating permits, at a potential cost of roughly $21
billion annually for permitting authorities.12
On May 13, 2010, EPA attempted to address this problem at the same time that it
established a final rule setting GHG emission thresholds for stationary sources under the CAA
permitting programs.13 This new rule, known as the “Tailoring Rule,” specifically defined when
new and existing facilities must obtain permits under two CAA permitting programs: the New
Source Review Prevention of Significant Deterioration (PSD) Program and the Title V Operating
Permit program.14 The EPA also specifically addressed biomass projects in its deliberations
surrounding the Tailoring Rule, creating a three year delay in implementing GHG permitting
requirements for new and modified industrial facilities that use wood, crop residues, grass, and
other biomass for energy.
Tailoring Rule - Phased Implementation
The “Tailoring Rule” is so named because it tailors the scope of the requirements of the
CAA permitting thresholds for sources of GHGs which exceed levels set forth in the CAA. In
order to ease the compliance burden, the Tailoring Rule sets forth various “steps,” which become
increasingly more encompassing over a period of years. Under this multi-stepped approach,
initially only the largest GHG emitting facilities would be subject to the permitting requirements,
while smaller emitters, such as farms, restaurants and ordinary commercial facilities would be
exempt. In explaining why this tailoring was necessary, EPA noted that “[w]ithout this tailoring
rule, the lower emissions thresholds would take effect automatically for GHGs on January 2,
2011. PSD and Title V requirements at these thresholds would lead to dramatic increases in the
number of required permits – tens of thousands of PSD permits and millions of Title V
permits.”15
Under Step 1 of the Tailoring Rule, which went into effect on January 2, 2011, the PSD
and Title V requirements only apply to a facility’s GHG emissions if that facility was already
subject to PSD or Title V due to its non-GHG conventional pollutants.16 Specifically, Step 1 of
the Tailoring Rule requires that as of January 2, 2011, the applicable requirements of the PSD
program (including Best Available Control Technology requirements) apply to projects that
increase net GHG emissions by at least 75,000 tons per year (tpy) of carbon dioxide equivalent
(CO2e), but only if the project also significantly increases emissions of at least one non-GHG
pollutant.17 Similarly, Step 1 of the Title V program requirements only applies to GHG emissions
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from facilities that already have Title V permits for non-GHG pollutants, or new facilities that
would have to apply for a Title V permit for non-GHG pollutants.18
Under Step 2 of the Tailoring Rule, which went into effect on July 1, 2011, the scope of
the PSD program is expanded to apply to new sources that emit, or have the potential to emit,
100,000 tons of CO2e annually.19 In addition, sources that emit or have the potential to emit at
least 100,000 tpy of CO2e and that undertake a modification that increases net emissions of GHGs
by at least 75,000 tpy of CO2e will also be subject to PSD requirements.20
In regard to other steps to be implemented in the future as part of the Tailoring Rule, EPA
stated its intention to issue a supplemental notice of proposed rulemaking (SNPR) in 2011
regarding the scope of third step of the phase-in that would include more sources, beginning by
July 1, 2013.21 The final rule implementing this Step 3 must be completed by July 1, 2012,
thereby allowing for a one year notice period before Step 3 takes effect.22 Additionally, EPA
created an enforceable commitment to complete a study by April 30, 2015 to evaluate the status
of PSD and Title V permitting for GHG-emitting sources, including progress in developing
streamlining techniques, as well as to complete further rulemaking based on that study by April
30, 2016, to address the permitting of smaller sources.23
Finally, in an attempt to further limit the administrative burden of these additional
permitting requirements, EPA stated that no source with emissions below 50,000 tpy of CO2e,
and no modification resulting in net GHG increases of less than 50,000 tpy of CO2e, will be
subject to PSD or Title V permitting before at least, April 30, 2016.24
BACT Considerations
As part of the CAA requirements, facilities that are required to obtain a PSD permit and
also emit or increase its emission of GHGs in amounts greater than 75,000 tpy must install air
pollution control equipment that meets the “best available control technology” (BACT)
standard.25 Section 169(3) of the CAA defines BACT as:
an emissions limitation (including a visible emission standard) based on the
maximum degree of reduction for each pollutant subject to regulation under the
Clean Air Act which would be emitted from any proposed major stationary
source or major modification which the Administrator, on a case-by-case basis,
taking into account energy, environmental, and economic impacts and other
costs, determines is achievable for such facility through application of production
processes and available methods, systems, and techniques, including fuel
cleaning, clean fuels, or treatment or innovative fuel combustion techniques for
control of each such pollutant….
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In undertaking this analysis, EPA has made clear that there is no one-size fits all definition of
BACT. Instead, BACT analysis for a particular piece of equipment should be conducted on a
case-by-case basis, and should take into account appropriate economic, environmental and other
factors.26
EPA has set forth the following five step process to determine whether a particular piece
of equipment satisfied the BACT standard:
Step 1: Identify all available control technologies;
Step 2: Eliminate technically infeasible options;
Step 3: Rank remaining control technologies;
Step 4: Evaluate most effective controls and document results; and
Step 5: Select the BACT.
As part of this evaluation process, the applicant must identify all available control
equipment options, which include any technologies or techniques that can potentially be
practically applied to reduce the regulated pollutant. However, EPA has recognized that it is not
necessary for this list of options to include technologies or techniques that would fundamentally
redefine the nature of the source proposed by the permit applicant.27
Typically, EPA divides potential BACT technologies or techniques into three categories:
1.) Inherently Lower-Emitting Processes/Practices/Designs;
2.) Add-on Controls; and
3.) Combinations of Inherently Lower Emitting Processes/Practices/ Designs
and Add-on Controls.28
Examples of processes that might be appropriate to include in this Step 1 analysis for an electric
generating facility that utilizes biomass fuels could include co-generation, co-firing with biomass
fuels, fuel switching, energy efficiency improvements, and carbon capture and sequestration.29
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Biomass Exclusion
Based on the assumption that biomass based generation is “carbon neutral,” many in the
biomass industry expected that biomass fueled producers would be exempt from GHG permitting
requirements. However, these hopes would soon be dashed when the EPA initially determined
that it lacked sufficient evidence to exclude CO2 emissions from biogenic sources.30 Without
such an exclusion, biomass generation would likely not be considered an attractive alternative to
fossil fuels.
However, on March 14, 2011 the EPA proposed delaying for three years GHG permitting
requirements for new and modified industrial facilities that use wood, crop residues, grass, and
other biomass for energy.31 The EPA will use this delay period for further scientific analysis of
biomass emissions.32 This proposed rule was formally enacted on July 20, 2011.33
The biomass exclusion covers a broad spectrum of producers of biogenic CO2, including
both those that generate electricity and those that create other biomass based products.
Essentially, any emission from a stationary source directly resulting from the combustion or
decomposition of biologically-based materials such as: biological decomposition in landfills;
wastewater treatment; manure management; landfill gas/methane capture; forest residue;
agricultural material; wood waste; and CO2 from fermentation during ethanol production, qualify
for the exclusion, among others.34 Further, the combustion of the biological fraction of municipal
solid waste or bio-solids and the combustion of the biological fraction of tire-derived fuel also
qualify.35 Finally, as noted in the prior section, permitting authorities may consider for BACT
purposes with respect to GHG emissions the environmental, energy, and economic benefits that
may accrue from the use of certain biomass and biogenic sources.36 Thus, the biomass
component of a facilities fuel stream might alone qualify as BACT for GHG emissions from a
stationary source. Accordingly, the biomass exclusion is very broad and should create a
significant advantage for the industry vs. fossil fuel users.
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Conclusion
The three year biomass exclusion from the Tailoring Rule’s GHG regulatory burdens
should create an opportunity for biomass project to complete with fossil fuel projects on
somewhat more favorable terms. It has yet to be seen whether this will prove to be a reality. If
biomass based generation and other projects fail to utilize this advantage, or if the advantage does
not prove to be as significant as it may seem, this could amount to a setback for the biomass
industry and its supporters.
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